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SUPREME COURT OF VIRGINIA 
L. GRAHAM HAYNIE, JR., and ) 
JANE E. HAYNIE I ) 
v. 
EVA C. BRENNER, 
) 
Appellants ) 
) 
) APPENDIX 
) 
) 
) 
Appellee ) 
PETITION FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 
Your petitioner,·Eva C. Brenner, hereby petitions 
the Court for a declaratory judgment and injunctive relief, 
and in support thereof, alleges as follows: 
(1) That your petitioner, Eva c. Brenner, and 
her husband, now deceased, purchased as tenants by the 
entireties with the right of survivorship as at common law, 
Lot 1, according to·the Map of Chapel Forest by Archdale, 
Carter and Associates, dated November 10, 1955, and 
recorded in the Clerk's Office of the Hustings Court of 
the City of Roanoke, Virginia, in Map Book 1, page 73; 
said deed being dated February 9, 1956, and recorded in 
the aforesaid Clerk's Office in Deed Book 977, page 393. 
Said lot is hereinafter referred to as 11 0ld Lot 1." 
• 
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.(2) That your petitioner and her .. husband purchased 
• 
as tenants by the entireties with the r~ght of survivorship 
as at common law, Lot 1-A accordi~g to a Plat by Archdale, 
Car.ter and Associates, dated July, 1956, and recorded in the 
Clerk's Office of the Husti~gs Court of the City of Roanoke, 
Virginia, in Deed Book 988, page 245; said deed being dated 
July 17, 1956, and recorded in the aforesaid Clerk's Off·ice in 
Deed Book 989, page 174, hereinafter referred to as ~~t 1-A. 
(3) That in addition, your petitioner and her husband 
purchased two adjoining properties as tenants by the entireties, 
to-wit: 
(a) All of Lot 1, Block 2, Section 2, accord-
ing to the Map of Chapel Forest, which 
Plat of survey was· prepared by c. B. 
Malcolm & Son, C.E.S., dated February 
15, 1957, and recorded in the Clerk's 
Office of the Hustings Court of the 
City of Roanoke, Virginia, in Map Book 1, 
page 106; said deed being dated July 
10, 1957, and recorded in the aforesaid 
Clerk's Office in Deed Book 1011, page 
107, and hereinafter referred to as "new 
Lot 1 ... ; and 
(b) All of Lot 2, Block 2, Section 2, according 
to the aforementioned Map, said deed being 
dated September 5, 1958, and recorded in· the 
aforesaid Clerk's Office in Deed Book 1037, 
page 205, hereinafter referred to as Lot 2. 
(c) That a copy of the relevant portion of the 
Map of Chapel Forest prepared by C. 
B. Malcolm & Son, C.E. s., dated Febru-
ary 15, 1957 is attached to this petition 
and made a part of it. 
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(4) That in 1957 Mr. and Mrs. Brenner built 
a home on 11 old Lot 1" and "Lot 1-A", said home being 
located at 3302 West Ridge Road, S. W., Roanoke, Virginia. 
In building this home the Brenners had a circular drive-
way constructed, which ran through "old Lot_l", "Lot l-
A11 and "new Lot 1." That said driveway has an entrance 
from West Ridge Road onto "old Lot 1", and another en-
trance on Burnliegh Road onto "new Lot 1." 
(5) That in 1965, the petitioner and her hus-
band conveyed "old Lot 1" and 11 [L]ot 1-A by deed dated 
[May 11], 1965, and recorded in Deed Book 1178, page 
494. In no way did the petitioner and her husband grant 
the purchasers any easement over "new Lot 1", on which 
a part of the driveway is located, and which is presently 
owned by petitioner. 
(6) That on December 30, 1965 the defend~ 
.. 
ant, Jane E. Haynie, purchased the "old Lo-t 1 11 , and 
"Lot 1-A", formerly owned by the petitioner and her 
husband, and to this day defendant and her husband have 
used the driveway, which crosses over the property 
presently owned by the petitioner, without ever acquir-
ing a right to use the property of the petitioner. 
(7) That the defendants have no easement 
over the land of petitioner, either by grant or by im-
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plication,. and that it is not necessary.for the defend-
ants to use the driveway over the petitioner's property 
to gain access to their property. 
(8) That the petitioner has recently.attempt-
ed to sell new Lot 1 an~ Lot 2, and although she has had 
offers for the land, she has been unable to sell the 
property to prespective buyers due to the physical en~ 
croachment on her property. Because of the small size~ 
of each of the two lots, and the character of the area 
in which they are located, the two lots .must be sold 
together in order to attract a buyer. 
(9) That the petitioner notified the defend-
ants by certified letter dated July 5, 1972 1 that they 
were improperly using.the land of the petitioner and 
to cease and vacate the use of new Lot 1. That the 
defendants have ref_used to cease. usi~g th.e driveway. 
-. .· . . 
despite the written noti-ce·. 
WHEREFORE, your petitioner prays that pursuant 
to Section 8-578, Section 8-579; and Section 8-581 of 
the Code of Virginia, 1950, as amended, the Court ad-
judicate the rights, responsibilities and liabilities 
between and among the respective parties hereto and 
that a determination be made that the petitioner is 
the fee simple owner of "new Lot 1" and "Lot 2" and 
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is entitled to its use and enjoyment, of the property 
free from defendants', their heirs, ass~gns and sue-
cessors, infringement by way of easement or otherwise; 
AND FURTHER, that .the defendants be enjoined 
from usi~g the_driveway located on the land of the pe-
titioner, and that the petitioner may have such·other and 
further relief as the ·nature of her cause may require. 
Dated: November 10, 1972 
RESPONSE AND REQUEST FOR 
DECLARATORY RELIEF 
Your Defendants, L. Graham Haynie, ~r., and 
Jane E. Haynie, by counsel, do respectfully·answer Pe-
• 
titioner's bill for declaratory ju~gment and injunctive 
relief, and in support of said answer, do state as follows: 
1. Defendants admit as follows: 
A. Allegations contained in paragraph 1, 
2,3, and 4 of petition. 
B. That in 1965 the Petitioner and her 
husband conveyed old Lot 1 and Lot 1-A by 
deed dated June 1, 1965, and recorded in Deed 
Book 1178, page 494. 
C. That on December 30, 1965, the Defendant, 
Jane E. Haynie, purchased the old Lot 1 and Lot 1-A 
formerly owned by the Petitioner and her hus-
band and that to this day Defendants have used the 
driveway which crosses over the property in question. 
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Said driveway and property in question are 
more fully described as "Macadam Drive" upon 
a certain ·survey plat prepared by C. B. Malcolm, 
Jr., Virginia State Certified Engineer, said 
plat being dated October 3, 1967, ·and attached 
hereto as Exhibit 1. 
Do That not until on or·about July 5, 1972, 
did the Petitioner claim that Defendants wera 
improperly using the driveway in question and 
request Defendants to cease t~e use thereof. 
E. That the Defendants have, since they 
purchased the property, residence and driveway 
in question, continuously used said driveway 
which driveway is apparent and reasonably 
essential to the use of the Defendants and which 
driveway is appurtenant to the property owned 
by the-Defendant, Jane- E. Haynie. 
F. That the driveway in question and a 
stone retaining wall contiguous and adjacent 
thereto was originally built by the Petitioner 
as a way of access from Burnleigh Road, a 
public street in the City of Roanoke, Virginia, 
said driveway being both an appurtenant and ~ 
way of necessity to the land and premises ~or­
merely owned by the Petitioner and now owned by 
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the Defendant, Jane E. Haynie. That since said 
driveway was originally built by the Petitioner, 
the driveway has been apparent, conti~uous and 
resonable essential to the use.of the premises 
and that it has remained apparent; continuous 
and reasonably essential to the use of the 
premises and the Defendants since the purchase by 
the Defendant, Jane E. Haynie. 
2. Defendants are without sufficient know-
ledge and information as to the.facts a~leged.in para-
graph 8 of the petition, therefore deny the same and 
call upon Petitioner for strict proof thereof. 
3. Defendants deny Petitioner's assertions 
in paragraph 5 and 6 that Defendants have not aquired 
a right to use said driveway. 
4. Defendants deny the allegations of. para-
grapllc:r .. of· said .. p,eti tion· and· expres-s:Iy·::-al:leq~ ~·nd- af.fhnr-
that the use of said driveway is reasonable essential 
f 
for access to Defendant's property and that said drive-
way constitutes an appurtenant and way of necessity to 
the property formerly owned by the Petitoner and presently 
owned by the Defendant, Jane E. Haynie. 
5. That Petitioner originally constructed the 
dwelling now owned by Jane E. Haynie and built the drive-
way in questions to provide ingress and egress to said 
dwelling; that in addition thereto, Petitioner originally 
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/. 
constructed a stone retaining wall adjacent ~~/~aid 
driveway in question commencing at the entrance on 
Burnleigh Road and continuing across said ~roperty in 
question and on_to and across the property of the De-
fendants; that said driveway and·retaining wall form 
a part of the landscaping and plot design as it was 
originally built by the Petitoner; and that neither 
Defendants nor their immediate predecessor in title has~ 
substantially altered said construction and driveway 
since they were originally built by Peti.tioner. 
Defendants expressly request a reply either admitting or 
denying each and every fact alleged in this paragraph 5. 
WHEREFORE, your Defendants pray that the Court 
adjudicate the rights, responsibilities and liabilities 
between and among the respective parties hereton and that 
a.determination be made that. the Defendants, their_ 
heirs; assigns· and s·uccessors- be decreed entit·led to~ 
the use of such driveway and the improvements thereon 
as appurtenant to the property of the Defendant as 
described hereinabove; and further that the Petitioner, 
her heirs, assigns and successors be permanently en-
joined from interfering with the quiet use and pass-
ession by the Defendants, their heirs, assigns and 
successors. 
Dated: December 6, 1972 
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REPLY TO REQUEST FOR 
DECLARATORY RELIEF 
Your petitioner, Eva C. Brenner, by Counsel, 
does hereby file her reply to paragraph five of Defend~ 
ants request for Declaratory Judgment, purs~rant to Rule 
• 
3:12 of the Supreme Court of Virginia and states as follows: 
(1) Your Petitioner admits that she and her 
husband originally built the dwelling and driveway in 
. -
question, and that a stone retaining wall was built 
adjacent to said driveway providing access to the dwelling 
from both Burnleigh Road and West Ridge Road across the 
property of the Defendants and the property in question. 
(2) Your Petitioner is without sufficient 
knowledge and information as to the allegation that the 
driveway and stone retaining wall form a part of the 
landscape and plot design as originally built by your 
· Petitioner: and her:- husband·, and f.urth·er;~.: is without-·: 
sufficient knowledge as to whether the original design of 
said driveway and stone retaining wall have been altered 
since the original construction was completed. Your 
Petitioner therefore denies the same and calls for 
strict proof thereof. 
WHEREFORE, your Petitioner prays that the 
Court adjudicate the right responsibilites and liab-
ilities between and among the parties, and that the 
Defendants' request for declaratory relief be denied and 
and that the Petitioner be granted such relief as requested 
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in·her Petition for Declaratory Judgment and Injunction. 
Dated: December 27, 1972 
DECREE OF !~JUNCTION 
AND 
DECLARATORY JUDGMEN~ 
This cause came on this day to. be hear, 
upon the Petition for Declaratory Judgment and Injunctive 
Relief; upon the Response and Request for Declaratory 
Relief of the Defendants; upon Petitioner's reply to 
the Response and Request for Declaratory Relief; upon 
a Stipulation entered into all parties, together with 
Exhibits and photographs attached thereto; upon the 
Memoranda of Law and Authorities submitted by counsel 
for both parties, including a Supplementary Memoranda; 
upon a view of the premises by the Court in the presence 
of both counsel; upon a letter opinion by ~he ~ourt, 
granting. the relief req~ested by:_ Petitioner.-;._. upon:·a-
Motion by the Defendants for reconsideration of the 
Court's decision, and upon the further oral argument by 
both counsel upon the Defendants' Motion for reconsid-
eration. 
And it appearing from the evidence and the 
law, that no recorded grant of an easement for the use 
of the driveway_ over the Petitioner's property exists; 
that the use of the driveway has not extended over a 
period of time sufficient to gi.ve the Defendants an 
easement by prescription or adverse user; that the 
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driveway cannot be shown or implied to be an easement 
by necessity or an appurtenant easement or an appurt-
enance for the benefit of the property of the Defen-
dants; that the Petitioner is entitled to the relief 
prayed in her Petition, and the Defendants ought to be 
enjoined and restrained from the use of the driveway 
over Petitioner's land. 
It is therefore ORDERED, ADJUDGED and DECREED~ 
that the boundaries of Lot 1, Block 2, Section 2, accord-
ing to the Map of Chapel Forest prepare~ by C. B. Malcolm 
& Sons, C.E.S., dated February 15, 1957 are hereby con-
firmed as shown on the said map, which is recorded in the 
Clerk's Office in the Circuit Court of the City of 
Roanoke, in Map Book 1, page lOS. 
It is further ORDERED, ADJUDGED and DECREED 
• 
that the~ Defendants~, their heirs, representati'~es and 
assigns.: oe~ and .hereby are- pr.emanently enjoined··and restrained 
[from the use of an alleged easement or otherwise] from 
the use of that part of the macadam driveway and retain-
ing wall which are the subject of this controversy and 
which lie within the boundaries of the Petitioner's 
Lot 1, Block 2, Section 2, according to the aforesaid map 
of Chapel Forest and as shown on a plat of survey pre-
pared for L. Graham Haynie and Jane Haynie, the De-
fendants herein, by C. B. Malcholm & Son, C.E.S., dated 
October 3, 1967. This plat of survey was filed as Exhib-
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it 1 to the Defendants Response and Request for 
Declarat.ory Relief. 
It is further ORDERED,ADJUDGED an DECREED 
that the Defendants be and hereby are permanently 
enjoined and restrained from infringing on the use and 
enjoyment by Petitioner, her heirs, representatives, 
and assigns, of the said Lot 1, Block 2, Section 2, 
map of Chapel Forest. 
It is further ORDERED, ADJUDGED, and DECREED- , 
that the Clerk of the Court certify copies of this 
Judgment and Decree to the parties and also record in 
the current Deed Book of his office, a copy of this 
judgment and Decree, and index the same in the names of 
all parties. 
An [objection and] exception to this Judgment 
and Decree of Injunction by the Defendants is taken and 
noted. 
The Defendants having expressed their-inten-
tion to file a Petition for Appeal to the Supreme 
Court of Virginia, it is therefore ORDERED, ADJUDGED 
and DECREED that the execution of this Judgment and 
Decree be suspended for a period of thirty days after 
date of entry and thereafter until the Supreme Court 
of Virginia has acted upon any Pe·tition presented 
by the Defendants, or the time for filing shall 
have expired, provided that the Defendants shall execute 
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[within 15 days from .this da.t.e] an appeal .. bond in 
the penalty of $2,500.00 with sure:ty, approved by .the 
Clerk of this Court and conditioned accordi~g 
to the law. 
Dated: November 13, 1974 
OPINION OF JUDGE 
Ju~ge s. L. Fellers requested the writer to 
hear and decide the above-mentioned case, and you 
were accordingly advised by him by letter dated 
September 12 ,. 1973. Pursuant to Judge Fellers's 
suggestion, and in accordance with the request of the 
writer, arrangements were made with Counsel to view 
the premises involved, and this view was taken with 
Counsel being present. 
In addition to the pleadi~gs Counsel have 
also filed Memorandas and a Stipulation with accompanying 
exhibits have been agreed upon and filed in the case. 
After taking the view, Counsel were requested 
to see if some compromise settlement could not be reached, 
and under date of November 20, 1973, Mr~ Kurshan advised 
the writer that the parties have been unable to reach any 
settlement, and this was confirmed by Mr. Trabue's 
letter of November 21, 1973. 
• 
Consequently, all of the papers above enumer-
ated have again been reviewed, and I am of the opinion that 
the prayer of the Petition should be. granted, and the 
Defendants enjoined and restrained from using the portion 
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of .the driveway located on .the Petitioner's property. 
The authorities cited. by Counsel for the 
Petitioner 1 and particularly the recent case of· p·ones 
v .· ·Fagan, 214 VA 87 (1973) are controlli?J.g in the 
instant case. No way of necessity can be implie? in 
the instant case as the Defendants have access to their 
property from West Ridge Road~ and while it is more 
convenient to exit from their property over the drive~ 
way into Burnleigh Road, t~is is not necessary as 
reflected by the exhibits, and particu~arly by a view 
of the premises. The principles involved are discussed 
at Page 90, 214, VA, and in the Memorandum filed by 
Counsel on behalf of the Petitioner. 
The plat filed as an exhibit with the Response 
and Request for Declaratory Relief filed on behalf of the 
Defendants, and which ·plat is labeled "Plat Showing Survey 
Property of L. Graham Haynie, Jr., and Jane E. Haynie" and 
made by C. B. Malcolm and Son, October 3, 1967, clearly 
shows a portion of the macadam driveway on Lot 1, Section 
2, and not embraced within the Haynie property, who mus.t 
have had notice thereof, not only from the plat, but 
• 
also from the description contained· in their deed. Accord-
ing to the stipulation of the parties, no recorded easement 
exists.granti~g the use of said .portion of the driveway to 
the Defendants. 
It also appears from the stipulation that the 
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Petitioner did not convey the proper~y now owned by 
the Defendants .to them.direct, but that several in-
terveni~g conveyances occurred before the Defendants 
acquired the property. The use of the driveway has 
not extended .over a period of time sufficient to 
acquire an easement by prescription or adverse user. 
See 14 M. J •. "Private wa·ys I 587 Sec. 11. 
Accordingly, an appropriate Decree may be p~e-· 
pared and presented for entry in accordance with the 
views herein set forth. 
Dated: December 5, 1973 
ASSIGNMENTS OF ERROR 
Counsel for L. Graham Haynie, Jr., and Jane 
E. Haynie, the defendant~ in the above styled case 
in the Circuit Court for the City of Roanoke, Virginia, 
does hereby f·ile Notice of Appeal from the Decree en-
tered in this case on November 13, 1974, and does set 
forth the following assignments of error: 
1. That the Court erred in refusing to find 
that part of the subject macadam driveway and retaini~g 
wall which crosses over the property of the petitioner is 
an appurtenant easement or an appurtenance as comtem-
plated under Va. Code § 55-50, and therefore was con-
veyed by the petitioner by Deed dated May 11, 1965,. 
which was subsequently conveyed to the defendants by 
-15-
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Deed ·dated· December 30, 1"965. 
2. That the Court err.ed in findi:ng that the 
defendants o~ght to be enjoined and restrained from the 
use of that part of the subject macadam driveway and 
retaini~g wall which crosses over the land of the pe-
titioner. 
3. That the Court erred in refusi:ng to de~ 
termine that the defendants, the heirs, assigns and ·· 
successors are entitled to the use of that part of the 
subject macadam driveway and retaining ~all which crosses 
over the land of the petitioner as appurtenant to the 
property of the defendants, and that the petitioner, 
her heirs, assigns and successors ought to be perman-
ently enjoined and restrained from interfering with the 
quiet use and ·enjoyment and possession by the defendants, 
the heirs, assigns and successors. 
Counsel does further state that a written 
statement of the facts and the incidents of the case 
will be hereafter filed. 
Dated: December 12, 1974 
STIPULATION 
The Petitioner, Eva c. Brenner, and the 
Defendants, L. Graham Haynie, Jr. and Jane E. H~ynie, 
by counsel, do each respectfully waive their r~ght to 
a jury and do submit all issues of ·fact and law to .this 
Honorable Court for determination. 
-16-
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Stipulation of Fact 
The parties hereto do stipulate and agree 
upon the truth of the following facts: 
1. The Petitioner and her husband, now 
deceased, purchased old Lot 1 in 1956, Lot 1-A in 1956, 
new Lot 1 in 1957 and Lot 2 in 1958. All lots are 
adjacent to the other and are located in the Chapel 
Forest Subdivision in the City of Roanoke. The 
deeds and plats of these lots are recorded in the 
Clerk's Office of the Hustings Court for the City of 
Roanoke. 
• # 
2. In 1965, Petitioner and her husband con-
veyed to a third party Old Lot 1 and Lot 1-A by deed 
dated [May 11], 1965 and recorded in Deed Book 1178 at 
page 494. The deed contained no express grant of 
. - -
an easement to the grantees over- New:_ Lot .. 1, which 
·was and still is owned by Petitioner. In 1965, De-
fendants purchased from a third party Old Lot 1 and 
Lot 1-A by deed duly recorded. Defendants' deed. con-
tained no express grant of an easement for their use 
of a driveway over Petitioner's New Lot 1. 
3. Petitioner and her husband in about 
1958, built the dwelling now occupied by the Defend-
ants and built for the dwelling a macadam driveway 
and stone retaining wall which circle around behind the 
house. This driveway provides access to Defendant's 
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house f:r::om both West Ri9-ge· .Road and from Burnle;igh · 
Road. A .portion of the driveway, beginning at the 
access point fr'om Burnle~gh Road; crosses over part of 
New Lot 1, owned by Petitioner, before enteri~g onto 
Defendants' land. 
4. The driveway, includi~g the portion 
of it which crosses over Petitioner's land, has been 
used continuously since 1958 and specifically by the 
.. # 
Defendants since their purchase in 1965. There has 
never been an express agreement that Defendants were 
I • 
allowed to use that portion of the driveway which 
crosses Petitioner's land. Petitioner notified the De-
fendants to cease and desist the use of that portion of 
the driveway which crosses over the Petitioner's land, 
on July 5, 1972·. 
5. At the time the driveway was built, Pe-
titioner and her husband owned old Lot 1, Lotl-A, New 
Lot 1 and Lot 2. Petitioner and her husband, now 
deceased, have never constructed any improvements 
on new Lot 1 or Lot 2. The macadam driveway and 
stone retaini~g wall have not been altered or mod-
ified since originally built by Petitioner and her 
husband. 
6. The all~gations contained in paragraphs 
1,2,3 and 4 of Petitioner's Petition are stipulated by the 
parties as being true. 
7. Said macadam driveway and stone retaini~g 
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wall have never served the purpose of ingress and egress 
to New Lot 1 and Lot 2, the remaining property owned 
by the Petitioner. Petitioner contends that it was her 
and her husband's thought at the time the driveway 
and retaining wall were constructed that- one of their 
children would build a house on New Lot· 1 and Lot 2. 
8. That as a matter of custom, the Defendants 
enter upon their property from the driveway on West 
Ridge Road and exit from their property on the drivewa~ 
onto Burnleigh Road (the driveway in issue). Because 
of the size limitation of the parking a~ea, the De-
fendants contend that the vehicles cannot be turned 
around upon the premises; that under adverse weather 
conditions (i.e. snow), egress onto West Ridge Road 
is virtually impossible; and in the absence of egress 
onto Burnleigh Road, the Defendant's vehicles would 
haY-.e .to..::_be .. backed _out __ onto.-_a publ.ic __ s_tre.et._. __ 
9. That the Petitioner contends that 
there is sufficient room for the Defendants to 
turn their cars within their property; that the 
Plaintiff further contends that adverse weather con-
ditions ( e.g. snow) had no greater effect upon egress 
onto West Ridge Road than upon egress upon Burnleigh 
Road; that furthermore, both West Ridge Road and 
Burnleigh Road are in an exclusively residential 
neighborhood and vehicular traffic on these roads 
is light. 
-19-
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10. That the Defendants have three (3)' 
automobiles in the family and both driveways· are and 
have been used daily on a·continuous basis since 
the said property was purchased by the Defendants 
in December of 1965. 
11. That Petitioner has paid.the real 
estate taxes on the whole of New Lot 1 and Lot 2; as 
unimproved property, since these· lots were pur-
chased by Petitioner and her husband in 1957 and 1958:~ 
That Defendants have paid all real estate taxes on old 
Lot 1 and Lot 1-A and improvements thereto, since 
they purchased these lots in December, 1965. 
12. The Defendants contend that the 
driveway and wall in question cannot be relocated 
because of the topography within the confines of the 
present Defendants' property. 
13. That the Petitioner-·· contends that· 
N"ew· I.:;ot·l and Lot·· 2~ cannot· be· sold·-wfiile the Defendants·· 
driveway crosses these lots. That this is due to the 
fact that the driveway diminished the d~sirability 
and full use of the Petitioner's property. 
14. That for the purpose of this litigation, 
the parties do agree and stipulate to the surveys here-
tofore filed with the pleadings and that the photo-
graphs of the premises, driveway and wall in dispute. 
are attached as Exhibit A and are true and accurate as 
-20-
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representations of the contents therein. 
1~. That the schematic drawing attached 
hereto as Exhibit B is not to.scale and is for the 
purpose of orienting the Court to the locations at 
which photographs 1 through 8, ·inclusively, were 
made.· 
16. That the Defendants contend that the 
macadam driveway and stone retaining wall were appar- ·· 
ent, continuous and reasonably essential to the use of 
the Petitioner at the time of the sale and have been 
so ever since and that said right-of.-way over Pe-
titioner's "new Lot 1" became appurtenant to the 
land of the Defendants. The Petitioner, Eva 
C. Brenner, disagrees with this conclusion, where-
upon this issue of fact and law is respectfully 
submitted to the Court. 
Datedi · ·j·rily 3, 1973 
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